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LEASE AND OPERATING AGREEMENT

This Lease and Operating Agreement entered into this 3¢ day of fgg/ L S
1998, by and between the State of New Hampshire, acting by and through its

Department of Resources and Economic Development (hereinafter referred to as the
“State” and “DRED,” resﬁe‘ctively) and Okemo Mountain, Inc., a Vermont
corporation with a principal place of business in Ludlow, Vermont, and to be qualified
to do business as a foreign corporation in the State of New Hampshire (hereinafter
referred to as the “Operator™).

WHEREAS, since 1948 the State has operated a ski area at Mount Sunapee State
Park to provide public outdoor recreational opportunities for the citizens of New
Hampshire and surrounding states and provinces; and

WHEREAS, the State has developed Mount Sunapee State Park using federal
outdoor recreation funding from the Land and Water Conservation Fund Program -
administered by the United States Départment of Interior, National Park Service; and

WHEREAS, the State recognizes its contining obligation under Section 6(£)(3)
of the Land and Water Conservation Fund Act and related federal regulations and
proj_ect agreements to make Mount Sunapee State Park available for public outdoor
recreation use; and _

WHEREAS, Land and Water Conservation Fund Program regulations-allow for
leasing the operation of properties acquired or developed with Land and Water
Conservation Puna assistance as long as the S-tate retains ownership and control of the
property so that it continues to be used for publiﬁc outdoor recreation uses; and" _

WHEREAS, n Chap.ter 119, Laws 1997, the General Court of New Hampshire
authorized the Commissioner of the Department of Resources and Economic
Development, in consultation with a Joiat Legislative Committee, to develop and issue -
a reque.st for proposal for a lease, concession agreement or management contract for

the operation of the Mount Sunapee Ski Area; and
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WHEREAS, it is the desire of the State and the Operator that the development of
summer and winter recreational activities continue at Mount Sunapee for the mutual
benefit of the public and the Operator; and

WHEREAS, following an evaluation and selection process, the Joint Legislative
Comumiftee and the Commissioner of the Department of Resources and Economic
Development have recommended that the State enter into this Lease and Operaling
Agreement‘:vith the Operator. ‘

1. LEASE OF PREMISES,

. The State hereby leases to the Operator and the Operator does hereby lease
from the State 2 certain parcel of land and improvements. thereon within and forming
part of the Meunt Sunapee State Park in the Towns of Newbury and Goshen, New
Hampshire, compn'sing.SSO acres, more or less (the “Leased Premises™). The Leased
Premises are more particularly described in Appendices 1, 2 and 3 aftached hereto and
made a part hereof of this Lease and Operating Agreement, entitled Map of Leased
Prem_iseé, Property Description of Leased Premises and Other Assets Included in
Lease. The Operator shall have the right of ingress and egtess to and from the Leased
* Premises over and across all public highways, work roads or trails owned, constructed,
or to be constructed by the State within the general area of the Leased Prmﬁjses. The
State- warrants that it has geod and marketable title to the Leased Premises and that the
Leased Premises are free and clear of all liens, encumberences, rights of way,
easements or claims of title that may interfere with' the Operator's ability to perform its
obligations under this Lease and Operating Agreement,

2. TERM,

" The temm of this Lease and Operating Agreement shall be twenty (20) years,
beginning on July 1, 1998 and terminating on June 30, 2018, unless earlier terminated
as hereinafter provided. The Operator shall have the option of extending the .tenn for
two (2) additional ten (10) year periods. The Operator shall give written notice to the
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State of its intent to extend the term for an additonal ten (10) year period at {east one
(1) year pnier to the expiration of the current term.

3. RENT,

The Operator agrees to pay, without demand, to the State as rent for the
Leased Prenﬁses a base fee of one hundred fifty thousand dollars ($150,000) per year
(adjusted annually for inflation) plus a variable fee of three percent (3%) of the
Operator’s gross annual revenues from the operation of the ski area, payable on or
before December 31, 1998 of each year following the ski season year end.

Gross tevenues shall mean the total amount received by or accruing to the
‘Operator by reason of the privilege; granted under this Lease and Operating
Agreement from sales or rentals by the Operator or its subcontractors to patrons, for
cash or credit, sold for consumnption or use on the Leased Premises, of food, beverages,
recreational equipment, rentals, tickets or other merchandise or services, including -
vending machines or coin operated devices.

The following shall be excluded or deducted from gross revenues: ‘

a.  Sales, excise, or other taxes which are imposed upon the sale of
goods or services and which are collected by the Operator for remittance to
the appropriate government or taxing au'rh_ority. This exclusion from gross -
revenues is not intended to apply to any franchise, capital stock, income or
sirnilar taxes which arle based upon the profits of the Operator.

b.  Refunds, discounts, rebates or allowances paid or given by the
Operator to ski area patrons, '

c. Tips, gratuities or other charges for merchandise or services
which are included m the account or bill of a patron.

d.  All revenues from the sale or rental of real estate.

The Operator shall maintain an accounting systern, including a ticket
identification and control system designed to accurately account for the revenues

received by the Operator. The Operator shall provide the State a certified public
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accountant’s statement verifying the amount due and-paid at the time of payment of the
rent. The Operator shall preserve all of its accounting books and records pertaining to
its revenues at the Premises for a period of five (5) years following the close of each
fiscal year.

4.  SKIAREA OPERATIONS.

The Operator agrees to manage and operate the Leased Premises as a public
ski area and summer recreational facility 1o provide year-round outdoor recreationat
opportunities for the general public. This Lease and Operating Agreement shall entitle
the Operator to the right to operate a commercial recreational recreational facility
(including all of its support activities) on Mounat Simnapee in the Towns of Newbury
and Goshen. The State agrees that no other commercial recreational activity shall be
authorized at this location. _ |

5. ANNUAL OPERATING PLAN,

On or before the 15th day of May during each year of this Agreement, the
Operator shall submit to DRED an annual operating plan, including a schedule of the
proposed days and hours of operation for the ski area, and a description of the types of
. recreational activities available to the public. The proposed schedule of operation shall
be reviewed by DRED and either approved as proposed, or revised for. resubmission.
DRED shall notify the Operator in writing of a final schedule of operations no later
than June 30th of each year. No changes in the days of operation or the scheduled
" hours of operation may be made without the prior approval of DRED, The Leased
Premises shall not be closed to the public except for emergency or unsafe weather
conditions.

" The Annual Operating Plan shall describe in detail the following operations:
a.  Types of recreational activities available to the public
b.  Skilift operations
c.  Snow making and greoming operations

d,  Ski support services



1.

L.

1.
iV,
VI .

vi.

Ao g
Ski school
Rentals and repairs
First aid/public safety
Retail ski shop
Food and beverage services

Exntertainument

e.  Maintenance procedures

f  Secunty procedures

Emergency operating plan

h.  Status of special use prermits and leases

i.  Marketing and advertising

j. Environmental manzgement program -

k. Signage
L. Utilities and roads

hg?

“m fmplementation of Master Development Plan site improvements.

6. MASTER DEVELOPMENT PLAN.
The Operator shall prepare a Master Development Plan (“"MDP™) oovéring

operations, facilities, site improvements and strategic plans for the ski area by June 1,

2000. The Operator’s proposed MDP shall be submitted to DRED and shall be etther

approved as proposed or revised for.resubmission. The MDP shall embody both the

Operator’s and the State’s long term goals for the ski area and shall include all major

elements of the Operator’s “Proposal for the Operation of the Mount Sunapee Ski

Area” submitted on April 1, 1998, The MDP shall include, but not be limited to, plans

for expanding the ski trail network, construction of new lifts, construction or

+ renovation of lodges or other facilities, additional water withdrawals from Lake

Sunapee to expand snow-making capacity, upgrading or modifying infrastructure,

including power, water and sewage disposal systems and such other improvements or
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modifications that are appropriate for the recreational use of the Leased Premises. The
MDP shall be revised and updated every five (5) years.

7. SITE IMPROVEMENTS,

The Operator shall complete site improvements in accordanpe with the
MDP. All plans and'speci_ﬁcations for site improvements and structures shall be
submitted to DRED for approval at least sixty (60) days before the proposed
constn;ction date. All development and improvement pfojects shall be rccomplished
without interrupting skiing activities or other pﬁblic outdoor recreational activities at
the ski area. _

The Operator shall bear the cost of all retiovations and improvements end
shall ensure that they are done in & good and workmanlike manner and in compliance
with all appligable laws. ‘

Site improvements built or installed by the Operator shall remain the real or
personal property of the Operator during the term of this Lease. Title to all site
improvements shall vest in the State upon the termination of this Lease.

8, CONSTRUCTION BONDS, !

The Operator shall purchase, or shall require its contractors or
subcontractors to purchase construction bonds issued by a.surety or sureties satisfactory

"to DRED to guarantee the completion of any construction project, The Operator shall
also purchase, or require its contractors or subcontractors to purchase labor and
materials payment bonds to guarantee the payment for goods and services provided on
all construction contracts.

9, QPERATIONS BOND.

_ The Operator shall provide to the State a performance bond in the penal
amount of one million dollars ($1,000,000) issued by a surety or siireties satisfactory to
the State to guarantee the faithful performance by the Operator of all the terms and
conditions of this Lease and Operating Agreement and to indemnify the State and its

agents from all loss for failure or inability to perform the obligations undertaken by the

.
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Operator hereunder. An urrevocable tetter of credit issued by a financial institution
satisfactory to the State in the amount of one millien dollars ($1,000,000) may be
substituted for the performance bond.

10, RIGHT TO ENTER LEASED PREMISES.

The State and its agents and representatives may enter the Leased Premises
at any time for the purposes of inspection.

11, UTILITIES. |

The Operator shall be responsible for arranging for and making payment
directly to the provider of all utility services required to operate the ski area. Failure by
the Opara-.tor to pay for any utﬂjty services purchased, resulting in témlinatic._)n'o'f the
services by the provider, may be considered a material breach ofthis Lease and
Operating Agreement. The Operator shall accept an assignment of the State’s nights to
discounted electric rates under Special Contract No. NHPUC 97-1 entered into with
PublicAService Company of New Hampshire.

12. TAXES,

. The Operator shall pay all properly assessed real and perscnal property taxes
no later than the due date. Failure by the Operator o pay any duly assessed personal
and real estate taxes when due shall be canse to terminate this Lease and OperaL\'ngA
Agreement. -

13. RATE SCHEDULE, _

All rates and prices charged .by the Operatt;r for ski lift tickets, admission
fees, permit or license fees or other fees to be paid by members of the general public
shall be ;ubmil:ted to DRED for its review and appl:oval. All rates and prices charged
by the Operator shall be competitive with similar privately operated facilities,. DRED’s
. approval shall be aﬁtomatic unless DRED makes a deterrnination that the rates are not

competitive and so notifies the Operator.
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14, PUBLIC USE QF THE LEASED PREMISES,

The Of}erator shall allow public access to the Leased Premuises for

recreational and park activities as permitted in the Annual Operating Plan.
15, ENYIRONMENTAL PROTECTION.

The Operator shall develop and submit for approval to DRED an
Environmental Management Plan adopting recognized Best Management Practices to
preserve and protect the Leased Premises, which shall include but not be limited to:

Water usage arid conservation,

a.
b.  Septage disposal/treatment;

o

Dréinage, erosion and water quality issues;
d.  Solid waste disposal, _

e. Air quality and traffic congestion rmitigation;
Forestry maﬁagement;

Wetlands impacts;

o

Wildlife habitat preservation; and

fo

Scenic and aesthetic qualities.
16. MAINTENANCE,

The Operator shall maintain the Leased Premises in first class condition.
The Operator, at its expense, shall undertake all maintenance of the facilities, lifts,
trails, slopes, ponds, water courses, buildings, structures, roadways and other
appurtenances, and housekeeping i all areas of the Leased Premises. The Operator
shall be responsible for all litter pickup, trash disposal, cleaning, housekeeping and
sanitation within each building and on all grounds within the Premises, At the
beginning of the lease term, the State and the Operator shall jointly inspect and
document the basgline conditions of all structures, facilities and natural or artificial
features of the Leased Premises. The State shall inspect the Leased Premises at least

annually and require the Operator to correct any maintenance deficiencies noted.

i
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17. D M1
A pledge, mortgage or other security interest may be executed by the
Operator impairing or encumbering the Operator’s interests in this Agreement or any
leasehold improvements with the approval of the State. Such approval shall not be
um‘easonabl\;/ withheld by the State

18. COMPLIANCE BY OPERATOR WITH LAWS AND
REGULATIONS: EQUAL EMPLOYMENT OPPORTUNITY,

The Operator shail comply with all statutes, taws, regulations, and orders of

federal, state, county or municipal authorities which impose any obligation or duty
upén the Operator, including, but not limited to the Land and Water Conservation
Fund Act and implementing regulations and state and federal civil rights and equal
opportunity laws. During the term of this Agreement, the Operator shall not
discriminate against members of the pﬁblic, emplayees or applicants for employment’
because of age, sex, race, creed, color, marital status, physical or mental disability,
national origin or sexual orientation and will take affirmative action to pre\;ent such
discnmination, The Operator shall cémply with all the provisions of Executive Order
No. 11246 (“Equal Employment Opportunity”), as supplemented by the regulations of
the United States Department of Labor (41 C.F.R. Part 60), and with any rules,
regulations and guidelines as the State or the United States issue to implement these

regulations,

The Operator agrees to permit the State, or any agency of the Uni.ted States,
access to any of the Operator’s Eooks, 're'cords and accounts for the purpose of
ascertaining compliance with any statutes, regulation. and order, and wiﬁ the terms and
conditions of this Agreement. The Operator shall follow Generally Accepted
Accounting Principles or Other Comprehensive Bases of Adcounting acceptable to the
State in recording financial transactions. YYhen requested by the State, the Operator at
its own expense shall have its annual accounting reports audited or prepared by a

licensed independent accountant acceptable to the State,

-9-
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20. PERSONNEL,

The performarnce of this Agreement shall be carried out by employees of the
Operator at its own expense. The Operator warrants that all personnel engaged in the
services shall be qualified to perform the services, and shall be properly licensed and
otherwise authorized to do so under all applicable laws.

21. OPERATOQR’S RELATION TO THE STATE,

In the performance of this Ag:reem:ent the Operator is in all respects an
independent contractor. Neither the Operator nor any of its officers, emnployees, agents
or members shall have.authority to bind the State or receive any benefits, worker’s
compensation or otlier emoluments provided by the State to its-employees.

22. ASSIGNMENT, DELEGATION AND SUBCONTRACTS,

The Operator may assign, or otherwise transfer any interest in this
Agreement with the prior written approval of the State. Services required under this
Agreement may be delegated or subcor;tracted by the Operator with the prior written
approval of the State. . Such approval shall not be unreasonably withheld by the State,

23. INDEMNIFICATION,

The Operator shall defend, indemnify and hold hannless the State, and its
officers and employees, from and against any and all losses suffered by the State, its
officers and employees, and any and all clairns, liabilities or penalties asserted against
the State, its officers and employees, by or on behalf of any person, on account of,
based or resulting from, arising out of {or which may be claimed to arise out of) the
acts or omissions of the Operator or its subcontractors, agents or assignees.
Notwithstanding the foregoing, nothing herein contained shall be deemed to constitute
a waiver of the sgvereign immunity of the State, which immunity is hereBy reserved to

the State. This covenant shall survive the termination of this Agreement.

~ 10 -
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24, INSURANCE,

During the entire term of this Agreement, the Operator shall, at 1ts sole
expense, obtain and maintain in force, and shall require any subcontractor ar assignee
to obtain and maintain in force, the following insurance:

a.  Comprehensive general liability insurance against atl
claims of bodily injury, death or property damage, in amounts of not less
than three hundred thousand dollars ($500,000) per occurrence and five
million dollars ($5,000,000) annual aggregate;, and

b.  Fire and extended coverage insurance covering the Leased
Premnises, in an amount not less than one hundred percent (100%) of the
whole replacement value of the Leased Premises,

The policies described above shall list the State of New Hampshire as an
additional insured. They shall be n the standard form employed in the State of New
Hampshire, 1ssued by underwriters acceptable to the State, and authorized to do
business in the State of New Hampshire; Each pO].i(.;.j;' shall contain a clause prohibiting
cancellation or ‘mod.iﬁcations of the policy earlier than ten (10) days after written notice
thereof has been received by the State. Certificates of insurance demonstrating that the
required poli-c:ies are i effect shall be filed with the_State before the Agreement is
presented to the Capital Buciget Overview Committ;se and the Governor and Exécutive
Council for approval and shall thereafter be renewed or replaced as necessary.

25. DEFAULT AND TERMINATION,

Any cne or more of the following acts or omissions of the Operator shall

constitute an event of default hereunder (“Events.of Default”):

a.  Failure to operate the ski area in a manner acceptable to the
State; or

b.  Failure to perform any task or service required by this
Agreement satisfactbrily or on schedule; or

c.  Failure to submit any plan or report required hereunder; or

- 11~
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d.  Failure to perform any other covenant or candition of this

Agreement.

Upon the occurrence of any Event of Default, the State shall give the
Operator a W_ritten notice specifying the Event of Default and requiring it to be
remedied within, in the absence of a greater or lesser specification of time, thirty (30)
days from the date of the notice. If the Event of Default is not timely remedied, the
State rnay treat the Agreement as breached and pursue' any of its yemedies at law or it
equity, effective two (2) days after giving the Operator notice of termination. The State
- shall also set off against any other obligations the State may owe to the Operator any .
ciamages the State suffers by reason of any Event of Default.

26. WAIVER OF BREACH, |

No failure by the State to enforce any provisions hereof after any Event of
Default shall be deemed a waiver of its rights with regard to that Event, or any
subsequent Event. No express failure by the State to notify the Operator of any Event
of Default shall be dqemed a waiver of the right of the State to enforce each and all of
the provisions hereof upon any further or other default on the part of the Operator,
Upon the request of the Operator, the State shall issue letters to the Operator’s lenders
or creditors certifying that there are no outstanding defaults in its performance under -
this Agreement:

27. AMENDMENT,

This Agreement may be amended, waived or discharged only by an
instrument in writing signed by the parties hereto and only after approval of such
amendment, waiver or discharge by the 'Govelh'nor and Executive Council of the State
of New Harhpshire.

28.

This Agreement shall be construed in accordance with the laws of the State
of New Hampshire,

~12=
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29. THIRD PARTIES,

The parties do not intend to benefit any third parties and this agreement

shall not be construed to confer any such benefit.
30. ENTIRE AGREEMENT,

This Agreement, which m;ay be executed in a number of counterparts, each
of which shall be deemed an onginal, constitutes the entire agreement and
understanding between the parties, and supersedes all prior agreements and
understandings relating hereto.

31. APPROVAL CONTINGENCIES

This Lease and Operating Agreement shall not be final aud.bindi.ng upon
the State until it is approved by the Capital Budget Overview Committee of the New
Hampshire General Court and by the New Hampshire Governor and Executive
Council. )

IN WITNESS WHEREOF, the parties have exccuted this Lease and Operating

Agreement as of the day and year first above written.

THE STATE OF NEW HAMPSHIRE

By: /C%%m— :

Robb R. Thomson, Commissioner
Department of Resources and
Economic Development

=

OKEMO MOUNTAIN, INC.

BY:W_

Timothyﬁﬁn'éﬂfar, President

-13-
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" Form, substance and execution approved this l Lﬁﬂ day of { V\ VW4 5

199 4 . )
A{vaﬁjf\/; ;)2 [\ N\\@—QO’\/

Senior Assistant Attorney General
Department of Justice

Approved by Capital Budget Overview Committee this {ﬁ day of _ G-
M- 199 &, (ovdimourd vPon BUATMENT om 48 131) AcAiRude) By S, (RED kuwa .

Mo X el andlon ™55

Approved by the Governor and Executive Council this /44 dayl of

R P L

PEPUTY SECRETARY OF STATE

- 14 -
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Appendix 1

Map of Lease Premises



-
v

2D T Pl e
:._n.._.IM
¢ B Ry
3 73
= WSt
S RIS
5 wmﬁm
o N._,.._ ﬂ-Fo_—w
W.w”m_m_w_
Y

-, 3
°
v /ﬂ_’ d..m
W N
SN KLY

[

<n

i
It

i GO oy

T wpcraacrd L IT oty

L T AL Bbartort £2 Tae? FLAM W TD 3 Whalalt ooy, 133 ot PO G Sarwny

fiig

R ]
NNt e

2 HLLMLITT st v e

Rl -t
iy o
e =

—

Tohd LMeT1A T TR LR e £) WE ool AE1 L0k, L0CY DO SH DT,

VAR ey T FTE Lan St puh 1

R LEA
e

1
1]
1t
LN
)
£14
i

(73 el
Wi [HIE
it § Hif i
Fap o

_ i

i H

i dafut

1 1174

I Hlr

W HEN

1 __“

i i)

A 11

o
:/» —
NN iy

1
-+ -}

_ C "CEUse B0ty




URZ 1 Ud 0329

‘Appe'ndiAx 2

Property Description of Leased Premises
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g I \rea Descrinli

Beginning at a granite bound set flush where the southerly side of the park maintenance road,
herein referred to as the Bowl Road, intersects with the southerly sideline of a grass utility road;
said bound being S 67-00" E, 65'+ from the gate post on the southwest side of the Bowl road and
N 62:30" E+, 164.5'+ from the northeast comer of a pole barn; thence tuming and running from
said point of beginning 6375'+ along the westerly sideline of the Bowl road in a generally
northeasterly, southeasterly, southwesterly and southeasterly direction to a granite bound set
ﬂush near the extreme southwest end of the cul de sac of the Bow! road, said bound being S
81230" E4, 197+ from the center of the existing bullwheel on the Sun Bowl chair lift; thence
turning and running from said gramte bound S [-30' E+, 3560'+ to a point; thence N 72-15’
W+, 2270+ to a po:nt thence S 71%30' W4, 1575+ toa pomt thence N 65°45'W ,900'+to0a
point, thence N 48230 W+, 550' + to a pomt thence N 27°45' W4, 1675+ to a point, thence Due
North, 1860"+ to a point, thence N 20%30" E+, 1650+ to a point, thence N 17230'W+, 2065+ t0 a
stake in the intersection of stonewalls, said stake being a Stale Park corner, thence running along
the State Park boundary the following courses: N 16:00' E4, 257"+ to an iron pipe, thence N74-
00' Wi, 50't to an iron pipe, thence N | 6- 200" B, 200'+ to an iron pipe, thence § 74<00° Ex: , S0+
to an iron pipe in aforementioned stonewall, thence running along the Stonewa]i N 16200' Ex,.
115"+ to a point, thcnce leaving the State Park boundary and running N 62°45'E+, 1110% to a
point, thence N 8145 E+, 2625'+ to a point, said. poml being northerly of the lagoons, thence
turning and crossing the main park entrance road S 57°30'Ex, 1375t o a poml which is easterly
of the easterly corner of a gravel parking lot, thence turning and running S 40-00' W+, 800'+ lo
the point of beginning, Said parcel contains approximately 968 acres more or less. The
described bearings are turned relative to magnetic north orientation, The bearings and distances
are derived from a plan done by an aerial survey on file with the State of New Hampshire and
should be considered as approximate in defining the arca as delinealted osn the plan.
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Appendix 3 -

Assets
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