THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS

SUPERIOR COURT
DOCKET #217-2016-CV-00600
Dunes Motor Inn, Inc.
v.

New Hampshire Department of Resources & Economic Development

ABUTTER’S MOTION TO INTERVENE
NOW COMES Ryan FitzSimons, by and through his attorneys, Hoefle, Phoenix, Gormley
& Roberts, PA, and respectfully moves to intervene in the captioned matter for the reasons that
follow:
I.

Overview
This is an action for public and private nuisance, as well as a petition to enjoin

relating to the proposed construction of an over-sized bathhouse at Jenness Beach State
Park in Rye, NH. The captioned petitioner is the owner of a resort across the street from
the proposed construction. Mr. FitzSimons is the immediate abutter, who will be
significantly and adversely affected by the erection of a structure on the scale proposed so
close to his home.
II.

Standard for Intervention
Any person shown to be interested may become a party to any civil action upon
filing and service of an Appearance and pleading briefly setting forth his or her
relation to the cause….

N.H. Super. Ct. R. CIV 15.

Courts have been liberal in interpreting Rule 15 and its predecessors, and those decisions
are subject to review only on an “abuse of discretion” standard.
The right of a party to intervene in pending litigation in this state has been rather freely
allowed as a matter of practice. A trial court should grant a motion to intervene if the party
seeking to intervene has a right involved in the trial and a direct and apparent interest
therein. Snyder v. N.H. Savings Bank, 134 N.H. 32, 35, 592 A.2d 506 (1991). It is within
the trial court's discretion to grant intervenor status. Samyn–D'Elia Architects v. Satter
Cos. of New England, 137 N.H. 174, 177, 624 A.2d 970 (1993). We will not overturn the
trial court's decision unless we are persuaded that the court's exercise of discretion is
unsustainable. See Brzica, 147 N.H. at 446, 791 A.2d 990.
Lamarche v. McCarthy, 158 N.H. 197, 200 (2008).

As the most direct abutter, it is plain that FitzSimons has a “direct and apparent interest”
in a proposed structure that will markedly impact his home, as discussed infra. There could be no
credible challenge to his standing to file an independent claim and, ergo, his interests satisfy the
minor burden necessary to permit intervention.
III.

Timing
It would, at first blush, appear that the Dunes’ and FitzSimons’ petitions are filed

late in the game, but that is a circumstance of the State’s making. FitzSimons was not
aware of the project until mid-June, 2016, at which point it was presented as a fait
accompli.
Since June there has been a concerted effort to get the State to consider the impact
of this ill-conceived project on both the abutters and the Town in general. Despite a
meeting with abutters voicing opposition, a public meeting that demonstrated unanimous
opposition, a petition of hundreds of residents objecting, and the Town’s Select Board
publicly opposing the project, the Department of Resources and Economic Development’s
(“DRED”) response has been that, because they had already paid for the design, they
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could not afford the costs to attempt to reduce the structure to make it more palatable.
Instead, they said that, for bureaucratic reasons, they were required to press forward in
2016 and could not wait.
The net result is that, despite the continued efforts of FitzSimons’ and others to get
a reasoned hearing from the State, they were never afforded that opportunity and the
instant litigation became the only vehicle by which they could seek to protect their various
investments and interests.
IV.

Discussion

1. As noted in the Dune’s action, DRED has proposed the replacement of an existing 443
square foot, one story, bathhouse with a roughly 1,100 square foot, two story
structure1- with the net benefit of adding two toilets and one urinal. (Complaint
¶¶9,102).
2. This, to address capacity issues that may not even exist. For example, when
quantifying the need vs. demand at Hampton and North Beach State Parks for
purposes of expanding bathhouse facilities, the State relied upon State incomeproducing parking as an indicator of usage. However, because the parking at Jenness
beach is modest, there the State included parking on abutting, private, properties, most
of which have toilet facilities of their own for those utilizing their premises, wholly
undercutting the State’s arguments regarding the need for the project.

. While the “L” shaped structure has 1,100 sf, the square roof covering the entire structure is 1,700 sf.
. All paragraph references are to the Dune’s complaint.
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3.

The Dunes complaint outlines not only the impact of the new structure on its business,
but also safety and crowding issues, as well as the impact on ocean views to the public
at large.

4. FitzSimons shares those concerns and joins in the requested relief based thereon.
5. Additionally, however, there are a number of direct and unique impacts on his home if
the project is to proceed as planned that are not addressed by the Dune’s action.
6. Most significantly, the new structure will not be equipped with a fire suppression
system. Given its seasonal nature, the building will sit empty and unattended for the
bulk of the year.
7. The upshot is that, in the event of a fire, whether due to vandals, negligence or natural
causes, the size of the structure, comprised primarily of flammable materials, would
render ignition of FitzSimons’ home a foregone conclusion.
8. While it is true that the existing bathhouse is closer to the property line than the
proposed structure, the existing building’s height and girth- and resultant availability
of flammable materials- represent a fraction of the fire risk. Whereas the existing onestory structure is sheltered to the South by FitzSimons’ home, the proposed building
would sit open on all four sides, subject to all winds, and, at two stories 3, be capable of
much greater dispersion of flammable materials.
9. It is patently unfair to require that FitzSimons, alone, shoulder this risk to his home
when there is no pressing need for the “super-sizing” of the bathhouse and, where no
alternatives have been explored. Instead, DRED proposes to put the same
dimensioned bathhouse at tiny Jenness Beach as it put at the sprawling Hampton

. Including the cupola, the building approaches three stories.
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Beach State Park. This “one size fits all” may be simpler from a planning perspective,
but it is plainly misguided in application.
10. An additional consideration is that, unlike the current structure, the proposed building
would significantly impair FitzSimons’ northern vista, up the Atlantic coast, which
was one a primary consideration in his purchasing the home. As a result, the erection
of the proposed structure would constitute a “taking”. “Governmental action which
substantially interferes with, or deprives a person of, the use of his property in whole
or in part, may therefore constitute a taking, even if the land itself is not taken.”
Sundell v. Town of New London, 119 N.H. 839, 845(1979).
11. Accordingly, for the reasons stated in the Dune’s Motor Inn’s petition as well as the
reasons cited herein, FitzSimons joins in assertion of Private Nuisance, Public
Nuisance, Temporary and Permanent Injunctive Relief.
12. Both parties have been consulted and (_) to the requested relief
WHEREFORE, it is respectfully requested that this Court:
A. Permit Ryan FitzSimons to intervene in the captioned matter; and,
B. Recognize and adjudicate his claims for:
a. Private Nuisance;
b. Public Nuisance;
c. Preliminary Injunction; and,
d. Permanent Injunction; and,
C. Grant such further relief as is deemed just.
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Respectfully submitted,
Ryan Fitzsimons
By His Attorneys
HOEFLE, PHOENIX,
GORMLEY & ROBERTS, PA
October 27, 2016

By:_____________________________
Lawrence B. Gormley #9999
127 Parrott Avenue
Portsmouth, NH 03801
(603)436-0666
lgormley@hpgrlaw.com
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